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SCHEDULE 10 - PLANNING AND PERMITTING OBLIGATIONS 

Part 1 – New Facilities 

In this Part 1 of Schedule 10 (Planning and Permitting Obligations), unless the context otherwise 
requires:- 

“Challenge Period”  means the expiry of the later of:- 

(a)  the period prescribed by law during which the third party may 
institute a challenge which would result in the quashing or 
modification of the relevant decision of the Planning Authority 
(being no longer than three (3) months unless the Contractor 
can demonstrate to the reasonable satisfaction of the 
Authority that there is a material risk of challenge extending 
beyond such three (3) month period); and  

(b)  where such a challenge is initiated within the period in (a), the 
period up to and including the final determination or 
withdrawal of that challenge plus one (1) week; 

"Deemed Refusal"  means in respect of a Planning Application (or Key Consent 
Application), any failure to determine the Planning Application (or 
Key Consent Application) by the Planning Authority within the 
statutory period, as extended with the agreement of the Contractor, 
as approved by the Authority (such approval not to be unreasonably 
withheld or delayed) which would entitle the Contractor to appeal 
against the deemed refusal of that Planning Application (or Key 
Consent Application) or any other period which the Contractor and 
the Planning Authority (or the Environment Agency in respect of Key 
Consent Applications) may agree shall constitute the period for 
determination of the Planning Application (or Key Consent 
Application) for the purposes of any appeal by the Contractor; 

"Draft Revised Project Plan" a draft revised project plan proposed pursuant to paragraph 4.2.1 
(Revised Project Plan); 

“Key Consent” means an EP required by Legislation for the operation of any New 
Facility; 

“Key Consent Application” means the applications for Key Consents for either New Facility; 

“Key Consent Long Stop 
Date” 

means:- 

(a) in relation to the Southern Resource Park, 30 April 2012             
; and 

(b) in relation to the Northern Resource Park, 30 April 2011; 

“Onerous Conditions” means, in relation to a Planning Permission or any associated 
planning agreement, and any condition or other obligation in respect 
of such Planning Permission or agreement:- 

(a) requiring the Contractor to obtain the agreement of a third 
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party in respect of land outside the relevant Site other than:- 

(i) statutory undertakers in respect of the Specified 
Utilities; and 

(ii) a highway authority; 

(b) requiring the Contractor to carry out off-site works or incur off-
site expenditure other than in relation to the connection of the 
Specified Utilities or where it is anticipated in the Contractor’s 
Works Proposals that off-site works may be required and/or 
any such expenditure has been taken into account in the 
Original Financial Model (and for the avoidance of doubt, the 
requirement for the construction of the Service Road adjacent 
to the Southern Resource Park shall not be deemed to be an 
Onerous Condition); 

(c) which would if implemented:- 

(i) prevent the carrying out of the Works and Services at 
the relevant Site and/or the use and occupation of the 
relevant Site unless and until conditions have been 
complied with which cannot be satisfied without 
either:- 

(A)  the Contractor undertaking preliminary works 
or wildlife surveys before commencing the 
Works that are not contemplated in the 
Contractor’s Works Proposals; or 

(B)  the agreement of the planning authority or any 
other third party (unless such agreement has 
been received), 

and which would in either case prevent or delay Start 
on Site Date or would adversely affect the Contractor's 
ability to complete the relevant Works by the Target 
Service Availability Date for the relevant New Facility; 

(ii) require the payment of any sums of money to any 
third party landowner or occupier, save to the extent 
that such payment has been taken into account in the 
Original Financial Model; 

(iii) prevent the Contractor from complying with any of its 
obligations under the Agreement or would result in the 
Contractor being in breach of the Agreement; 

(iv) unreasonably restrict the routes and times which 
construction vehicles, servicing vehicles or delivery 
vehicles can use to reach the Site; 

(v) require that any Contract Waste will be delivered 
otherwise than by road going vehicles alone or 
restricts the size of waste carrying vehicles to a size 
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that is smaller than would usually be used for the 
relevant Services to be provided at the relevant Site; 

(vi) cause the Contractor to be in breach of any 
Necessary Consent; 

(vii) require the transfer or dedication of land to any third 
party (except for the local highway authority) unless 
such dedication does not adversely affect operation of 
the Site; 

(viii)  restrict the hours during which Works can be 
undertaken at the Site to less than ten (10) hours per 
day (Monday to Friday) and five (5) hours on Saturday 
and such restriction would adversely affect the 
Contractor's ability to complete the relevant Works by 
the Target Service Availability Date for the relevant 
New Facility; 

(ix)  restrict the number of waste carrying vehicles inward 
movements to the relevant New Facility to less than 
two hundred (200) inward movements per day; 

OR 

means, in relation to any Key Consent or Key Consent Application, 
any condition or other obligation which will involve the Contractor in 
incurring Capital Expenditure in respect of such Key Consent or Key 
Consent application and which:-  

(a) is not contained in the Reference EP; or 

(b) will require the Contractor to obtain the agreement of a third 
party in respect of land outside the relevant Site other than:- 

(i) statutory undertakers in respect of the Specified 
Utilities; and 

(ii) a highway authority; or, 

(c) will require the Contractor to carry out off-site works or incur 
off-site expenditure other than in relation to the connection of 
the Specified Utilities or where it is anticipated in the 
Contractor’s Works Proposals that off-site works may be 
required and/or any such expenditure has been taken into 
account in the Original Financial Model; or 

(d) would, if implemented:- 

(i) prevent the carrying out of the Works and Services at 
the relevant Site and/or the use and occupation of the 
relevant Site unless and until conditions have been 
complied with which cannot be satisfied without the 
Contractor undertaking preliminary works or wildlife 
surveys before commencing the Works that are not 
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contemplated in the Contractor’s Works Proposals 
and which would prevent or delay Start on Site Date 
or would adversely affect the Contractor's ability to 
complete the relevant Works by the Target Services 
Availability Date for the relevant New Facility; 

(ii) require the payment of any sums of money to any 
third party landowner or occupier, save to the extent 
that such payment has been taken into account in the 
Original Financial Model; 

(iii) prevent the Contractor from complying with any of its 
obligations under the Agreement or would result in the 
Contractor being in breach of the Agreement; 

(iv) cause the Contractor to be in breach of any extant 
Necessary Consent; 

(v) require the transfer or dedication of land to any third 
party (except for the local highway authority) unless 
such dedication does not adversely affect operation of 
the Site; 

(vi)  restrict the hours during which Works can be 
undertaken at the Site to less than ten (10) hours per 
day (Monday to Friday) and five (5) hours on Saturday 
and such restriction would adversely affect the 
Contractor's ability to complete the relevant Works by 
the Target Services Availability Date for the relevant 
New Facility;  

PROVIDED THAT where the Capital Expenditure reasonably and 
properly incurred (or projected to be incurred) in respect of the New 
Facilities by the Contractor in complying with the Onerous Conditions 
is (in total) fifty thousand pounds (£50,000) or less (such figure 
aggregated with any Capital Expenditure previously incurred (or 
projected to be incurred) by the Contractor in complying with any 
condition which would otherwise have been deemed an Onerous 
Condition in relation to any Planning Permission or Key Consent) 
then such condition shall not be deemed an Onerous Condition for 
the purposes of this Schedule; 

"Planning Act"  means the Town and Country Planning Act 1990; 

"Planning Application"  means a planning application submitted or to be submitted by or on 
behalf of the Authority, the Contractor and/or any Sub-Contractor 
pursuant to this Part 1 of Schedule 10 to the appropriate Planning 
Authority in respect of the undertaking of the Works and/or 
performance of the Service at the relevant New Facility (including 
any amendment to the application) pursuant to the Planning Act; 

"Planning Authority"  means the relevant authority for the purposes of the Planning Act; 

"Planning Long Stop Date"  means:- 
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(a) in relation to the Southern Resource Park, 30 April 2012                      
; and 

(b) in relation to the Northern Resource Park, 30 April 2011; 

"Planning Permission"  means detailed planning permission granted pursuant to any 
Planning Application being in every case granted by the Planning 
Authority, the Secretary of State or an inspector appointed by him for 
that purpose and issued in writing to the Authority or the Contractor, 
as the case may be; 

"Proceedings"  means, in relation to a Planning Application or Key Consent 
Application, any of the following:- 

(a) a calling in or determination by the Secretary of State or any 
inspector appointed by him of the Planning Application under 
section 77 of the Planning Act and/or the Key Consent 
Application under regulation 62 of the Environmental 
Permitting (England and Wales) Regulations 2007; 

(b) an appeal against refusal (including Deemed Refusal) of any 
Planning Application or Key Consent Application; 

(c) an application seeking to remove or modify any conditions 
imposed by the Planning Permission or Key Consent; 

(d) an appeal against refusal (including Deemed Refusal) of any 
application seeking to remove or modify any conditions 
imposed by the Planning Permission or Key Consent; and 

(e) proceedings brought under Part 54 of the Civil Procedure 
Rules or an application to the Court pursuant to section 288 
of the Planning Act in respect of the Planning Application; 

"Proceedings Budget" means the total sum of five hundred and sixty thousand pounds 
(£560,000.00); 

"Reference EP" means the EP for Jenkins Lane (number BT 9364 dated 5 January 
2004), as set out in Appendix 1 to this Schedule 10; 

"Revised Project" means the Project as varied by the Revised Project Plan; 

“Revised Project Costs” means the adjustment to the Monthly Unitary Charge calculated in 
accordance with the provisions of clause 46 (Change Protocol); 

"Revised Project Dates" has the meaning given in paragraph 5.2.2; 

“Revised Project Plan” means the Draft Project Plan accepted by the Authority in 
accordance with paragraph 4.2.7(a); 

"Revised Project Plan 
Costs" 

the Revised Project Costs in respect of the Revised Project Plan; 

“Satisfactory Key Consent” means a Key Consent which does not impose on the Contractor by 
way of condition or other obligation any Onerous Conditions; 
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"Satisfactory Planning 
Permission"  

means a Planning Permission, together with any associated planning 
agreement or agreement with any Relevant Authority which is a 
permission for the description of the development and the extension 
which is the subject of the Planning Application and does not impose 
on the Contractor by way of condition or other obligation any 
Onerous Condition; 

"Specified Utilities"  means such utilities services including electricity, hot and cold 
running water, foul and surface water, drainage, sewerage, gas and 
telecommunications as are required for the provision of the Services 
in accordance with this Agreement; 

“Submitted Data” has the meaning specified in paragraph 6 of this Schedule; 

“UKC Notice” means the notice served pursuant to paragraph 3.4.1; 

“Unsatisfactory Key 
Consent” 

means a Key Consent which is not a Satisfactory Key Consent; 

"Unsatisfactory Planning 
Permission"  

means a Planning Permission which is not a Satisfactory Planning 
Permission; and 

“UPP Notice” means the notice served pursuant to paragraph 2.5.1. 

1. PLANNING PERMISSION AND KEY CONSENT 

1.1 Contractor to obtain Planning Permission 

The Contractor shall, subject to the provisions of this Part 1 of Schedule 10:- 

1.1.1 use All Reasonable Endeavours to obtain Satisfactory Planning Permissions 
and Satisfactory Key Consents to enable it to undertake the Works and to 
deliver the Services (to the extent prescribed for the New Facilities in the Output 
Specification and in the Service Delivery Plan) at the Sites; 

1.1.2 in pursuing any Planning Permission, use All Reasonable Endeavours to obtain 
such Satisfactory Planning Permission at the New Facilities by the relevant 
Planning Long Stop Date and will use all reasonable endeavours to assist the 
Authority to comply with its obligations under the Southern Resource Park Land 
Option Agreements to supply information to, consult with and (without payment 
of any monies to) obtain approval from the relevant landowners; 

1.1.3 in pursuing any Key Consent, use All Reasonable Endeavours to obtain such 
Satisfactory Key Consent at the New Facilities by the relevant Key Consent 
Long Stop Date; 

1.1.4 implement the relevant Satisfactory Planning Permission and/or Satisfactory 
Key Consent:- 

(a) in accordance with the terms of the Agreement; and  

(b) within the period of its validity and in accordance with its terms. 

1.2 Not Used 
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1.3 Supply of Information 

1.3.1 The Contractor shall within ten (10) Working Days of the end of each Contract 
Month, provide to the Authority:- 

(a) a written summary of the steps taken by the Contractor in that Contract 
Month in compliance with its obligations under paragraph 1.1; 

(b) a written summary of those steps which it anticipates taking in the following 
Contract Month in order to comply with its obligations under paragraph 1.1; 
and 

(c) a request that the Authority confirms whether in its opinion the Contractor 
has up to the date of such request complied with its obligations in 
paragraph 1.1 (Contractor to obtain Planning Permission) to use All 
Reasonable Endeavours to obtain a Satisfactory Planning Permission 
and/or Satisfactory Key Consent. 

1.3.2 Without limiting the Contractor's obligations under paragraph 1.1 the Authority 
shall within twenty (20) Working Days after receipt of the summary referred to in 
paragraph 1.3.1:- 

(a) either confirm in writing that in its opinion the Contractor is complying with 
its obligations in paragraph 1.1.1 to use All Reasonable Endeavours (in 
which case the Contractor shall, other than in respect of any prior failure to 
use All Reasonable Endeavours previously notified by the Authority to the 
Contractor be considered to have used All Reasonable Endeavours up until 
the date of the Contractor’s request pursuant to this paragraph 1.3.1 only); 
or  

(b) notify the Contractor of any steps taken or proposed to be taken by the 
Contractor as referred to in the summaries provided pursuant to paragraph 
1.3.1 which do not in the Authority's opinion constitute All Reasonable 
Endeavours to obtain a Satisfactory Planning Permission and/or 
Satisfactory Key Consent at the New Facilities; and 

(c) notify the Contractor of any further measures which it believes the 
Contractor should take in order to comply with its obligations under 
paragraph 1.1 (and the Contractor shall give due consideration to any such 
suggestions of the Authority), 

provided that:- 

(d) a confirmation or notification provided by the Authority in accordance with 
paragraph 1.3.2(a) or (b) shall be solely based on the information provided 
to the Authority by the Contractor pursuant to paragraph 1.3.1; 

(e) if the Authority has failed to provide a confirmation or notification pursuant 
to paragraph 1.3.2(a) or (b) within twenty (20) Business Days of the 
Contractor’s request the Contractor shall be deemed to have received 
confirmation in accordance with paragraph 1.3.2(a) above; and 

(f) in the event that any information subsequently comes to the attention of the 
Authority which suggests that the Contractor has failed to use All 
Reasonable Endeavours prior to the date of the Contractor’s request 
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pursuant to paragraph 1.3.1 then any such written confirmation or deemed 
confirmation provided by the Authority pursuant to paragraph 1.3.1(a) shall 
be disregarded to the extent that such new information is relevant to such 
confirmation or deemed confirmation. 

1.4 Meaning of All Reasonable Endeavours 

For the purposes of this Part 1 of Schedule 10, "All Reasonable Endeavours" means 
that, having regard to the New Facilities and the relevant Key Consent Longstop Date 
and Planning Long Stop Date the Contractor shall in relation to the making of any Key 
Consent Application and Planning Application and in seeking to obtain a Satisfactory Key 
Consent and Satisfactory Planning Permission, subject to paragraphs 1.5 to 1.8, incur 
such expenditure and do all other things reasonably necessary (including, subject to 
paragraphs 1.5 to 1.8, the commencement and prosecution or defence of Proceedings in 
accordance with and subject to the provisions hereof) and in doing so shall exercise all 
proper care and skill to secure or procure the grant of a Satisfactory Key Consent and/or 
Satisfactory Planning Permission at the New Facilities. 

1.5 Planning Proceedings for the New Facilities 

If the relevant Planning Authority:- 

1.5.1 resolves to or is minded to grant a Planning Permission and that Planning 
Application is called-in by the Secretary of State under section 77 of the 
Planning Act; or 

1.5.2 refuses to grant a Planning Permission (including any refusal on any re-
determination of a Planning Application following the quashing of a decision to 
grant such Planning Permission) or there is a Deemed Refusal; or 

1.5.3 grants a Planning Permission which is not a Satisfactory Planning Permission in 
circumstances where the Authority and the Contractor agree (or are unable to 
agree and it is determined pursuant to clause 54 (Dispute Resolution)) that 
Proceedings may secure a Satisfactory Planning Permission; 

the Authority shall determine in its absolute discretion whether the Contractor shall 
pursue any Proceedings and the Contractor shall pursue or discontinue Proceedings as 
directed by the Authority in respect of such Planning Permission. 

1.6 Planning and Key Consent Costs for the New Facilities 

1.6.1 Subject to this paragraph 1.6 the Contractor shall meet the costs of making any 
Planning Application or Key Consent Application. 

1.6.2 Subject to paragraphs 1.6.3 and 1.7 to the extent that the same exceed the 
Proceedings Budget, the Authority shall reimburse the Contractor for ninety per 
cent (90%) of such third party costs associated with the pursuit of any 
Proceedings (the “Proceedings Costs”) reasonably incurred by the Contractor 
from the Commencement Date in carrying out its obligations under this Part 1 of 
Schedule 10, invoiced by the Contractor monthly in arrears.  For the avoidance 
of doubt, all costs incurred by the Contractor prior to the Commencement Date 
in respect of any Proceedings shall be met by the Contractor itself. 

1.6.3 The Authority and the Contractor (both acting reasonably) shall agree on a 
monthly basis the Proceedings Costs which are to be incurred by the Contractor 
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in carrying out its obligations under this Part 1 of Schedule 10.  Such 
Proceedings Costs  shall be separated into two (2) categories:- 

(a) those costs which are of a fixed value; and  

(b) those costs which are to be estimated (such estimate to include, where 
relevant, the underlying pricing bases such as hourly rates). 

 If agreement cannot be reached under this paragraph 1.6 either party may refer 
the matter for dispute resolution under clause 54 (Dispute Resolution). 

1.7 Excess Proceedings Costs 

1.7.1 As soon as reasonably practicable following completion of the Proceedings in 
relation to all the New Facilities the Contractor shall submit to the Authority an 
account detailing the Proceedings Costs incurred by the Contractor (the “Final 
Account”). 

1.7.2 If following the issue of the Final Account by the Contractor to the Authority it is 
determined that the aggregate of the Proceedings Costs is less than the 
Proceedings Budget then the Annual Unitary Charge shall be adjusted in 
accordance with clause 27 (Indexation and Financial Adjustments) to take into 
account an amount equal to ninety per cent (90%) of the amount by which the 
aggregate of the Proceedings Costs is less than the Proceedings Budget. 

1.7.3 Notwithstanding any other provision in this Part 1 of Schedule 10, the 
Contractor shall be excused from its obligations under this paragraph 1.7 if an 
estimate for Proceedings Costs to be incurred by the Contractor in carrying out 
its obligations under this Part 1 of Schedule 10 has not been agreed by the 
Parties. 

1.8 Costs awarded in Proceedings for a New Facility 

1.8.1 Any costs that are awarded to the Contractor in Proceedings shall be paid in the 
following order of priority:- 

(a) firstly, to reimburse the Parties pro rata to their actual exposure to 
Proceedings Costs across all the New Facilities at the time that the award 
is made; and 

(b) second, to the Authority and the Contractor in the proportions of 90:10 in 
favour of the Authority. 

1.8.2 Once Proceedings for all the New Facilities have been concluded, there shall be 
a reconciliation of all costs awarded in relation to all the Proceedings to reflect 
the allocation set out in this paragraph 1.8. 

2. PLANNING PERMISSION PROCESS 

2.1 Satisfactory Planning Permission for the New Facilities 

2.1.1 Where, on or before the relevant Planning Long Stop Date for a New Facility, 
the Contractor obtains:- 

(a) a Satisfactory Planning Permission for a New Facility; or 
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(b) an Unsatisfactory Planning Permission in respect of which an Authority 
Notice of Change has been agreed and implemented to enable the 
Contractor to comply with the Unsatisfactory Planning Permission without 
being in breach of this Agreement and which:- 

(i) renders compliance with the relevant part of the Unsatisfactory 
Planning Permission unnecessary; or  

(ii) renders the Unsatisfactory Planning Permission a Satisfactory 
Planning Permission, 

it shall after the expiry of the Challenge Period (if any) relating to the 
Satisfactory Planning Permission proceed to implement the Satisfactory 
Planning Permission.  Subject to paragraph 2.4 (Challenge Period), the 
Authority may by written notice require the Contractor to so proceed without 
allowing the relevant Challenge Period to expire. 

2.2 As soon as reasonably practicable and in any event within fifteen (15) Working Days 
after issue of a Planning Permission for a New Facility, the Contractor shall provide to 
the Authority a copy of the Planning Permission and shall notify the Authority in writing 
whether or not the Contractor considers the Planning Permission is a Satisfactory 
Planning Permission. 

2.3 Where the Contractor notifies the Authority that it considers that the Planning Permission 
in relation to the Southern Resource Park is a Satisfactory Planning Permission (or 
otherwise such permission is within the terms of paragraph 2.1.1(b)) it will append to 
such notice a scale plan showing the extent of the Southern Resource Park for which 
such  Planning Permission has been granted which area must lie within the Development 
Site as defined under the Southern Resource Park Land Option Agreements.  

2.4 Challenge Period 

Where the Authority directs the Contractor to proceed to implement a Satisfactory 
Planning Permission without allowing the Challenge Period to elapse in respect of any 
relevant decision pursuant to paragraphs 2.1 to 2.2 (Satisfactory Planning Permission) 
and a challenge is instituted within the Challenge Period the Authority shall indemnify 
and keep indemnified the Contractor for all costs, losses, expenses and liabilities 
reasonably and properly incurred up to the point at which such challenge is finally 
determined and the Contractor shall mitigate such costs, losses, expenses and liabilities 
provided that any indemnification of any costs, losses, expenses or liabilities shall be 
calculated on the basis that the Contractor should be left in no better or no worse 
position than it would have been in had such costs, losses, expenses or liabilities not 
arisen. If a challenge is successful the provisions of paragraph 4 shall apply. 

2.5 Unsatisfactory Planning Permission for a New Facility 

2.5.1 If the Contractor considers that the Planning Permission for a New Facility is an 
Unsatisfactory Planning Permission it shall provide within ten (10) Working Days 
of the notice given pursuant to paragraph 2.2 to the Authority:- 

(a) full details of the grounds for such opinion; and 

(b) an indication of what action could be taken (if any) by the Contractor or the 
Authority to enable the Contractor to comply with the Planning Permission 
without being in breach of this Agreement and which would render it a 
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Satisfactory Planning Permission or render compliance with the relevant 
part of such Unsatisfactory Planning Permission unnecessary including 
without limitation:- 

(i) Proceedings; or 

(ii) the issue of an Authority Change Notice to vary the Works and/or 
Services; 

(the "UPP Notice"). 

2.5.2 If the Contractor fails to provide the UPP Notice within twenty five (25) Working 
Days after issue of the Planning Permission for a New Facility under paragraph 
2.5.1, the said Planning Permission shall be deemed to be a Satisfactory 
Planning Permission.  

2.5.3 If:- 

(a) the Contractor notifies the Authority that the Planning Permission for a New 
Facility is a Satisfactory Planning Permission; or  

(b) such a Planning Permission is deemed to be a Satisfactory Planning 
Permission in accordance with paragraph 2.5.2, 

then the provisions of paragraph 2.1.1 shall apply accordingly. 

2.5.4 If the Contractor notifies the Authority that the Planning Permission for the New 
Facility is an Unsatisfactory Planning Permission in accordance with paragraph 
2.5.1 the Authority shall, within ten (10) Working Days of receipt of the UPP 
Notice, notify the Contractor in writing whether or not the Authority accepts that 
the Planning Permission for a New Facility is an Unsatisfactory Planning 
Permission and whether the Authority accepts the action indicated by the 
Contractor in the UPP Notice. 

2.5.5 If the Authority does not accept or does not notify the Contractor (in which case 
the Authority shall be deemed not to have accepted), within the time set out in 
paragraph 2.5.4 that the Planning Permission for a New Facility is an 
Unsatisfactory Planning Permission the matter may be referred at the instance 
of either Party for dispute resolution under clause 54 (Dispute Resolution) as to 
whether the Planning Permission for a New Facility is a Satisfactory Planning 
Permission or an Unsatisfactory Planning Permission. 

2.5.6 If the Authority accepts in accordance with paragraph 2.5.4 or it is determined 
pursuant to clause 54 (Dispute Resolution) that the Planning Permission for a 
New Facility is an Unsatisfactory Planning Permission and the Parties agree or 
it is determined that Proceedings will not be likely to secure a Satisfactory 
Planning Permission the Authority may, subject to this paragraph 2.5.6, within 
thirty (30) Working Days after it is accepted by the Authority pursuant to 
paragraph 2.5.4 or it is determined that a Planning Permission for a New Facility 
is an Unsatisfactory Planning Permission in accordance with paragraph 2.5.5, 
issue an Authority Notice of Change in respect of the Works or Services or other 
actions required to enable the Contractor to comply with the terms of the 
Planning Permission for a New Facility without being in breach of this 
Agreement and which renders it a Satisfactory Planning Permission or renders 
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compliance with the relevant part of such Unsatisfactory Planning Permission 
unnecessary.  

3. KEY CONSENT PROCESS 

3.1 Satisfactory Key Consent for the New Facilities 

3.1.1 Where, on or before the relevant Key Consent Long Stop Date for a New 
Facility, the Contractor obtains:- 

(a) a Satisfactory Key Consent for a New Facility; or 

(b) an Unsatisfactory Key Consent in respect of which an Authority Notice of 
Change has been agreed and implemented to enable the Contractor to 
comply with the Unsatisfactory Key Consent without being in breach of this 
Agreement and which:- 

(i) renders compliance with the relevant part of the Unsatisfactory Key 
Consent unnecessary; or  

(ii) renders the Unsatisfactory Key Consent a Satisfactory Key Consent, 

it shall after the expiry of the Challenge Period (if any) relating to the 
Satisfactory Key Consent proceed to implement the Satisfactory Key 
Consent.  Subject to paragraph 3.3 (Challenge Period), the Authority may 
by written notice require the Contractor to so proceed without allowing the 
relevant Challenge Period to expire. 

3.2 As soon as reasonably practicable and in any event within fifteen (15) Working Days 
after issue of a Key Consent for a New Facility, the Contractor shall provide to the 
Authority a copy of the Key Consent and shall notify the Authority in writing whether or 
not the Contractor considers the Key Consent is a Satisfactory Key Consent. 

3.3 Challenge Period 

Where the Authority directs the Contractor to proceed to implement a Satisfactory Key 
Consent without allowing the Challenge Period to elapse in respect of any relevant 
decision pursuant to paragraphs 3.1 to 3.2 (Satisfactory Key Consent) and a challenge is 
instituted within the Challenge Period the Authority shall indemnify and keep indemnified 
the Contractor for all costs, losses, expenses and liabilities reasonably and properly 
incurred up to the point at which such challenge is finally determined and the Contractor 
shall mitigate such costs, losses, expenses and liabilities provided that any 
indemnification of any costs, losses, expenses or liabilities shall be calculated on the 
basis that the Contractor should be left in no better or no worse position than it would 
have been in had such costs, losses, expenses or liabilities not arisen. If a challenge is 
successful the provisions of paragraph 4 shall apply. 

3.4 Unsatisfactory Key Consent for a New Facility 

3.4.1 If the Contractor considers that the Key Consent for a New Facility is an 
Unsatisfactory Key Consent it shall provide within ten (10) Working Days of the 
notice given pursuant to paragraph 3.2 to the Authority:- 

(a) full details of the grounds for such opinion; and 
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(b) an indication of what action could be taken (if any) by the Contractor or the 
Authority to enable the Contractor to comply with the Key Consent without 
being in breach of this Agreement and which would render it a Satisfactory 
Key Consent or render compliance with the relevant part of such 
Unsatisfactory Key Consent unnecessary including without limitation:- 

(i) Proceedings; or 

(ii) the issue of an Authority Change Notice to vary the Works and/or 
Services; 

(the "UKC Notice"). 

3.4.2 If the Contractor fails to provide the UKC Notice within twenty five (25) Working 
Days after issue of the Key Consent for a New Facility under paragraph 3.4.1, 
the said Key Consent shall be deemed to be a Satisfactory Key Consent.  

3.4.3 If:- 

(a) the Contractor notifies the Authority that the Key Consent for a New Facility 
is a Satisfactory Key Consent; or  

(b) such a Key Consent is deemed to be a Satisfactory Key Consent in 
accordance with paragraph 3.4.2, 

then the provisions of paragraph 3.1.1 shall apply accordingly. 

3.4.4 If the Contractor notifies the Authority that the Key Consent for the New Facility 
is an Unsatisfactory Key Consent in accordance with paragraph 3.4.1 the 
Authority shall, within ten (10) Working Days of receipt of the UKC Notice, notify 
the Contractor in writing whether or not the Authority accepts that the Key 
Consent for a New Facility is an Unsatisfactory Key Consent and whether the 
Authority accepts the action indicated by the Contractor in the UKC Notice. 

3.4.5 If the Authority does not accept or does not notify the Contractor (in which case 
the Authority shall be deemed not to have accepted), within the time set out in 
paragraph 3.4.4 that the Key Consent for a New Facility is an Unsatisfactory 
Key Consent the matter may be referred at the instance of either Party for 
dispute resolution under clause 54 (Dispute Resolution) as to whether the Key 
Consent for a New Facility is a Satisfactory Key Consent or an Unsatisfactory 
Key Consent. 

3.4.6 If the Authority accepts in accordance with paragraph 3.4.4 or it is determined 
pursuant to clause 54 (Dispute Resolution) that the Key Consent for a New 
Facility is an Unsatisfactory Key Consent and the Parties agree or it is 
determined that Proceedings will not be likely to secure a Satisfactory Key 
Consent the Authority may, subject to this paragraph 3.4.6, within thirty (30) 
Working Days after it is accepted by the Authority pursuant to paragraph 3.4.4 
or it is determined that a Key Consent for a New Facility is an Unsatisfactory 
Key Consent in accordance with paragraph 3.4.6, issue an Authority Notice of 
Change in respect of the Works or Services or other actions required to enable 
the Contractor to comply with the terms of the Key Consent for a New Facility 
without being in breach of this Agreement and which renders it a Satisfactory 
Key Consent or renders compliance with the relevant part of such 
Unsatisfactory Key Consent unnecessary. 
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4. FAILURE TO OBTAIN SATISFACTORY PLANNING PERMISSION/KEY CONSENT FOR A 
NEW FACILITY 

4.1 At the earlier of:- 

4.1.1 in relation to the Northern Resource Park:- 

(a) the date when the Parties reasonably conclude or it is determined in 
accordance with clause 54 (Dispute Resolution) that it will not be possible 
to obtain a Satisfactory Planning Permission by the relevant Planning Long 
Stop Date or a Satisfactory Key Consent by the relevant Key Consent Long 
Stop Date; or 

(b) the Planning Long Stop Date (where at such date the Contractor has failed 
to obtain the Satisfactory Planning Permission with the Challenge Period 
expired); or  

(c) the Key Consent Long Stop Date (where at such date the Contractor has 
failed to obtain a Satisfactory Key Consent); or 

(d) unless the Parties agree otherwise, the date at which Proceedings have 
been finally determined (including any withdrawal of the same) and a 
Satisfactory Planning Permission and Satisfactory Key Consent has not 
been obtained; and/or 

4.1.2 in relation to the Southern Resource Park:- 

(a) the date when the Parties reasonably conclude or it is determined in 
accordance with clause 54 (Dispute Resolution) that it will not be possible 
to obtain a Satisfactory Planning Permission by the relevant Planning Long 
Stop Date or a Satisfactory Key Consent by the relevant Key Consent Long 
Stop Date; or 

(b) the Planning Long Stop Date (where at such date the Contractor has failed 
to obtain the Satisfactory Planning Permission with the Challenge Period 
expired); or  

(c) the Key Consent Long Stop Date (where at such date the Contractor has 
failed to obtain a Satisfactory Key Consent); or 

(d) unless the Parties agree otherwise, the date at which Proceedings have 
been finally determined (including any withdrawal of the same) and a 
Satisfactory Planning Permission and Satisfactory Key Consent has not 
been obtained; 

then provided that:- 

(i) the Contractor has complied with its obligation under paragraph 1.1 
to use All Reasonable Endeavours to obtain a Satisfactory Planning 
Permission and a Satisfactory Key Consent; or  

(ii) the Contractor has failed to comply with its obligation under 
paragraph 1.1 to use All Reasonable Endeavours to obtain a 
Satisfactory Planning Permission and a Satisfactory Key Consent 
and either:- 
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(A) the Authority has, pursuant to paragraph 1.3.2, notified the 
Contractor of any such failure and the Contractor has 
remedied the failure; or 

(B) the Authority has failed to notify the Contractor of any such 
failure pursuant to paragraph 1.3.2(e), 

subject to paragraph 4.1.3, the Contractor shall, within three (3) months of such date, 
propose a Revised Project Plan whereupon paragraph 4.2 (Revised Project Plan) shall 
apply. 

4.1.3 If the Authority serves written notice on the Contractor within twenty (20) 
Working Days of the date determined under paragraph 4.1.1 or 4.1.2 as the 
case may be, stating that the Contractor is not required to propose a Revised 
Project Plan then the provisions of clause 38 (Compensation on Termination for 
Force Majeure) shall apply (and for the purposes of clause 38 this Contract shall 
be deemed terminated under clause 30 (Termination for Force Majeure)). 

4.2 Revised Project Plan 

4.2.1 If pursuant to paragraph 4.1 (Failure to obtain Satisfactory Planning 
Permission/Key Consent for a New Facility) the Contractor is requested to 
propose a Revised Project Plan then the Contractor shall provide, in 
accordance with the provisions of this paragraph 4.2 (Revised Project Plan) a 
draft Revised Project Plan (“Draft Revised Project Plan”) in writing to the 
Authority within three (3) months of being requested to do so. 

4.2.2 In preparing the Draft Revised Project Plan the Contractor shall act in good faith 
and comply with Good Industry Practice with the objective of ensuring that it 
obtains best value for money for the Authority (taking into account all relevant 
circumstances including the requirement that the Contractor should be no worse 
off as a result of the implementation of the Revised Project Plan) when 
procuring any works, services, supplies, materials or equipment required in 
relation to the Revised Project.   

4.2.3 The Draft Revised Project Plan shall set out:- 

(a) the proposed technical solution(s) for the Revised Project; 

(b) a project plan for the Revised Project covering the same or similar issues 
as the Contractor’s Works Proposals and Services Delivery Plans insofar 
as such issues are relevant to the Revised Project; 

(c) the proposed length of time and programme for the obtaining any 
Necessary Consents; 

(d) the Contractors opinion regarding the likelihood of being able to obtain the 
relevant Necessary Consents; 

(e) the interest(s) in land required for the Revised Project; 

(f) the Revised Project Plan Costs for the delivery of the Revised Project; 

(g) the Contractor's opinion as to the changes in the risk profile required as a 
result of the Revised Project; 



 

 
L:\Strong, Sarah\Shanks Environmental Information Regulations\Unaltered copies\Schedule 10 - Planning and Permitting Obligations - FINAL2.doc 

16 

(h) details of the relief required by the Contractor from its obligations under the 
Agreement; 

(i) amendments required to the Contract and any Project Documents; 

(j) any impact of the Revised Project on the provision of the Works and 
Services other than those which are the subjects of the Revised Project 
Plan; 

(k) proposed acceptance tests for certification of completeness for any 
required works; 

(l) any impact on any Target Service Availability Date; 

(m) outline works, delivery plans and/or service delivery plans or any 
amendments to the existing Service Delivery Plans; 

(n) details of insurance arrangements required to cover any risks associated 
with the Revised Project Plan; 

(o) the Contractor's opinion as to the compliance with Legislation of the draft 
Revised Project Plan; 

(p) how the Contractor intends to finance the Revised Project Plan; and 

(q) details of how the Contractor will dispose of the Contract Waste during the 
carrying out of the Revised Project Plan and the costs of such disposal 
shall be included in the Revised Project Plan and the costs of such disposal 
shall be included in the Revised Project Plan Costs. 

4.2.4 The Contractor and the Authority shall during the period of six (6) months from 
the receipt by the Authority of the Draft Revised Project Plan discuss and seek 
to agree each and every element of the Draft Revised Project Plan including:- 

(a) the provision of evidence that the Contractor has used All Reasonable 
Endeavours (including (where practicable) the use of competitive quotes) to 
oblige its Sub-Contractors to minimise any increase in costs and maximise 
any reduction in costs; 

(b) demonstrating how any Capital Expenditure to be incurred or avoided is 
being measured in a cost effective manner, including showing that when 
such expenditure is incurred, foreseeable Changes in Law at the time have 
been taken account of by the Contractor; and 

(c) demonstrating that any expenditure that has been avoided, which was 
anticipated to be incurred to replace or maintain assets that have been 
affected by the Revised Project Plan, has been taken into account in the 
amount which in its opinion has resulted or is required under paragraph 
4.2.3(f). 

4.2.5 In any discussions which take place pursuant to paragraph 4.2.3(q) the 
Authority may:- 
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(a) suggest modifications to the Draft Revised Project Plan provided that the 
Contractor shall not be obliged to take account of any such suggested 
modifications; or 

(b) require the Contractor to seek and evaluate competitive tenders for the 
relevant capital works. 

4.2.6 If the Contractor either accepts (such acceptance shall be at the sole discretion 
of the Contractor) any modifications suggested by the Authority or there are any 
amendments to the Draft Revised Project Plan following any competitive 
tenders for the relevant capital works in each case as arise pursuant to 
paragraph 4.2.3(q) then the Contractor shall, as soon as reasonably practicable 
following either the acceptance by the Contractor of any modifications or 
following the completion of any competitive tender, notify the Authority of any 
consequential changes to the Draft Revised Project Plan. 

4.2.7 The Authority shall by notice in writing from the Authority within six (6) months of 
receipt of the Draft Revised Project Plan pursuant to paragraph 4.2.1 either:- 

(a) accept the Draft Revised Project Plan and the Parties shall proceed to 
implement the Revised Project Plan in accordance with paragraph 4.3 
(Implementation of Revised Project Plan) and the parties shall execute 
such legal documentation as proposed by paragraph 4.2.3(i) to give effect 
to the Revised Project including the amendments to the Monthly Unitary 
Charge to reflect the Revised Project Plan Costs; or 

(b) reject the Draft Revised Project Plan provided that in the event that the 
Authority does not respond to such notice within the required time then the 
Authority shall be deemed to have rejected the Draft Revised Project Plan 
and in the case of rejection or deemed rejection the provisions of paragraph 
4.4 (Termination As A Result of Planning/Permit Failure) shall apply. 

4.3 Implementation of Revised Project Plan 

In the event that the Authority accepts the Revised Project Plan the Contractor shall 
implement the provisions of such Revised Project Plan in accordance with its terms. 

4.4 Termination as a Result of Planning/Permit Failure 

If the Authority rejects or is deemed to have rejected the Revised Project Plan pursuant 
to paragraph 4.2.7 then the Contractor, (provided that it has complied with its obligation 
under paragraph 1.1.2 to use All Reasonable Endeavours to obtain the Satisfactory 
Planning Permission), or the Authority may serve written notice on the other Party 
specifying such Party's wish to terminate the Contract.  In the event of such notice of 
termination served pursuant to this paragraph 4.4  (Termination as a Result of Planning 
Failure) the Contract Period shall terminate and the provisions of clause 38 
(Compensation on Termination for Force Majeure) shall apply as if such termination 
constituted Force Majeure Event. 

5. DELAYS AND EXTENSIONS OF TIME 

5.1  If at the Start on Site Date for a New Facility:- 
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5.1.1 the Contractor using All Reasonable Endeavours to obtain Planning Permission 
and a Key Consent has not obtained a Satisfactory Planning Permission or a 
Satisfactory Key Consent for the relevant New Facility; or 

5.1.2 the Contractor has obtained a Satisfactory Planning Permission and a 
Satisfactory Key Consent for the relevant New Facility but later than the 
applicable date set out in the Construction Programme; 

the Contractor shall be relieved from its obligations to commence the relevant Works by 
the relevant Start on Site Date, and subject to the Contractor’s compliance with its 
obligations contained in paragraphs 5.2 to 5.4 respectively, the Contractor shall be 
entitled (notwithstanding the definition of Compensation Event) to claim a Compensation 
Event in respect of such delay. 

5.2 Notwithstanding paragraph 5.1, the Contractor shall continue to comply with its 
obligations to use All Reasonable Endeavours to obtain the relevant Satisfactory 
Planning Permission and Satisfactory Key Consent (unless those obligations shall cease 
to apply in accordance with paragraphs 4.3 (Revised Project Plan) or 4.4 (Termination as 
a Result of Planning Failure), and if the Contractor shall have obtained a Satisfactory 
Planning Permission and a Satisfactory Key Consent the Contractor shall promptly so 
notify the Authority and within ten (10) Working Days:- 

5.2.1 demonstrate to the Authority the delay (if any) in mobilisation and 
commencement of the construction of the relevant New Facility by reference to 
the Construction Programme; 

5.2.2 propose to the Authority:- 

(a) a revised Start on Site Date; and 

(b) a revised Target Service Availability Date 

for the relevant New Facility (together “Revised Project Dates”). 

5.3 The Authority and the Contractor shall seek to agree the Revised Project Dates as soon 
as possible and in doing so shall agree the Revised Project Dates which are fair and 
reasonable in the circumstances having regard to the extent of the delay and:- 

5.3.1 disregard any delay caused by a breach, neglect or default of the Contractor; 
and 

5.3.2 take account of the extent to which the Contractor should be able by acting in 
accordance with Good Industry Practice (and without being required to expend 
any sums) to mitigate the consequences of delay. 

5.4 In default of delivery of the Revised Project Dates in accordance with paragraph 5.2 or 
default of agreement of the Revised Project Dates within ten (10) Working Days of 
delivery of such proposed Revised Project Dates, the Revised Projects Dates shall be 
determined at the instance of either party in accordance with clause 54 (Disputes 
Resolution). 

5.5 Once agreed or determined, the Construction Programme shall be amended to reflect 
the Revised Project Dates. 
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6. DESIGN METHODOLOGY 

6.1A It is agreed that the provisions of this paragraph 6 shall only apply to the period prior to 
the grant of a relevant Planning Permission, or Key Consent in relation to the Southern 
Resource Park. 

6.1 The Contractor and the Authority acknowledge and agree that the Contractor’s obligation 
under this Part 1 of Schedule 10 to obtain a Satisfactory Planning Permission or 
Satisfactory Key Consent for the Southern Resource Park is based on the terms of the 
Contractor’s Works Proposals and Services Delivery Plan for the Northern Resource 
Park without amendment (other than in relation to siting and orientation).   The 
Contractor shall submit such Proposals and Plan as part of the Planning Application or 
Key Consent Application process for the Southern Resource Park and such submission 
shall be described as the “Submitted Data” for the purposes of this paragraph 6. 

6.2 If during the course of performing its obligations under this Part 1 of Schedule 10, a 
Relevant Authority formally notifies the Contractor of changes to the Submitted Data, the 
Planning Application or Key Consent Application that are either:- 

6.2.1 required by the Relevant Authority considering a Planning Application as a 
condition to granting the Planning Permission; 

6.2.2 required by the Environment Agency considering a Key Consent Application as 
a condition to granting the Key Consent Application; or 

6.2.3 will enhance the prospects of the relevant Planning Permission or Key Consent 
meeting the requirements of this Part 1 of Schedule 10, 

then the Contractor shall notify the Authority, describing the Relevant 
Authority’s/Environment Agency’s proposed changes in reasonable detail. 

6.3 Immediately following any notification under paragraph 6.2, the Authority and the 
Contractor will seek to agree whether the changes:- 

6.3.1 are of a purely cosmetic nature serving no technical function in enabling the 
Contractor to meet the Output Specification; or 

6.3.2 are (and were at the date of this Agreement) usual requirements for works or 
services of a similar nature to the Works and Services the subject of the 
Planning Permission and which the Contractor should reasonably have included 
in the Submitted Data; 

and if the parties cannot agree then the dispute will be determined in accordance with 
clause 54 (Dispute Resolution). 

6.4 If it is agreed or it is determined that the relevant changes are not usual or are of a purely 
cosmetic nature serving no technical function in enabling the Contractor to meet the 
Output Specification then:- 

6.4.1 the Authority shall notify the Contractor whether it wishes to consider 
implementing the proposed changes as an Authority Change in accordance with 
clause 46 (Change Protocol); and 

6.4.2 in the event that the Authority elects not to implement the proposed changes as 
an Authority Change then the Contractor shall be entitled to proceed with the 
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relevant Planning Application/Key Consent Application based on the original 
Submitted Data, Planning Application and/or Key Consent Application (as 
appropriate) and in so doing shall not be regarded as being in breach of its 
obligation to use All Reasonable Endeavours to obtain the relevant Planning 
Permission/Key Consent, 

and in all other cases the Contractor shall be required to implement the changes at its 
own cost.  Any change to the Submitted Data made by the Contractor specifically 
pursuant to this paragraph 6.4 shall not be subject to further review by the Authority 
under the mechanism set out in clause 13 and Schedule 8 (Review Procedure). 

7. CONTRACTOR CONFIRMATION 

It is hereby confirmed that, prior to the date of this Agreement, the Contractor has obtained a 
Satisfactory Planning Permission in respect of the Northern Resource Park and has provided 
the Authority with appropriate notification under paragraph 2.5.3(a) above. 
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SCHEDULE 10 - PLANNING AND PERMITTING OBLIGATIONS 

Part 2 - Existing Remedial Facilities 

In this Part 2 of Schedule 10 (Planning and Permitting Obligations) unless the context otherwise 
requires:- 

“Challenge Period”  means the expiry of the later of:- 

(a)  the period prescribed by law during which the third party may 
institute a challenge which would result in the quashing or 
modification of the relevant decision of the Planning Authority 
(being no longer than three (3) months unless the Contractor 
can demonstrate to the reasonable satisfaction of the 
Authority that there is a material risk of challenge extending 
beyond such three (3) month period); and  

(b)  where such a challenge is initiated within the period in (a), the 
period up to and including the final determination or 
withdrawal of that challenge plus one (1) week; 

"Deemed Refusal"  means in respect of a Planning Application, any failure to determine 
the Planning Application by the Planning Authority within the 
statutory period, as extended with the agreement of the Contractor, 
as approved by the Authority (such approval not to be unreasonably 
withheld or delayed) which would entitle the Contractor to appeal 
against the deemed refusal of that Planning Application or any other 
period which the Contractor and the Planning Authority may agree 
shall constitute the period for determination of the Planning 
Application for the purposes of any appeal by the Contractor; 

"Draft Revised Project Plan" a draft revised project plan proposed pursuant to paragraph 3.2.1 
(Revised Project Plan); 

"Existing Remedial Facility"  means each of:- 

(a) Frizington HWRC;  

(b) Kendal HWRC;  

(c) Flusco HWRC; and 

(d)       Millom HWRC 

"Existing Remedial Facility 
Expiry Date"  

means in relation to:- 

(a)  Frizington HWRC, 31 December 2009 and any subsequent 
expiry date for the renewal or replacement of the Reference 
HWRC Planning Permission (or any subsequent planning 
permission) in respect of Frizington HWRC; 

(b) Kendal HWRC, 1 August 2010 and any subsequent expiry 
date for the renewal or replacement of the Reference HWRC 
Planning Permission (or any subsequent planning permission) 
in respect of Kendal HWRC;  
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(c) Flusco HWRC, 31 December 2015 and any subsequent 
expiry date for the renewal or replacement of the Reference 
HWRC Planning Permission (or any subsequent planning 
permission) in respect of Flusco HWRC; and 

(d)      Millom HWRC, 31 March 2013 and any subsequent expiry 
date for the renewal or replacement of the Reference HWRC 
Planning Permission (or any subsequent planning permission) 
in respect of Millom HWRC 

“Onerous Conditions” means, in relation to a Planning Permission or any associated 
planning agreement, any condition or other obligation in respect of 
such Planning Permission or agreement that is not contained in the 
Reference HWRC Planning Permission; 

"Planning Act"  means the Town and Country Planning Act 1990; 

"Planning Application"  means a planning application submitted or to be submitted by or on 
behalf of the Authority, the Contractor and/or any Sub-Contractor 
pursuant to this Part 2 of Schedule 10 to the appropriate Planning 
Authority in respect of the undertaking of the Works and/or 
performance of the Service at the relevant Existing Remedial Facility 
(including any amendment to the application) pursuant to the 
Planning Act; 

"Planning Authority"  means the relevant authority for the purposes of the Planning Act; 

"Planning Permission"  means detailed planning permission granted pursuant to any 
Planning Application being in every case granted by the Planning 
Authority, the Secretary of State or an inspector appointed by him for 
that purpose and issued in writing to the Authority or the Contractor, 
as the case may be; 

"Proceedings"  means, in relation to a Planning Application any of the following:- 

(a) a calling in or determination by the Secretary of State or any 
inspector appointed by him of the Planning Application under 
section 77 of the Planning Act; 

(b) an appeal against refusal (including Deemed Refusal) of any 
Planning Application; 

(c) an application seeking to remove or modify any conditions 
imposed by the Planning Permission; 

(d) an appeal against refusal including Deemed Refusal of any 
application seeking to remove or modify any conditions 
imposed by the Planning Permission; and 

(e) proceedings brought under Part 54 of the Civil Procedure 
Rules or an application to the Court pursuant to section 288 
of the Planning Act in respect of the Planning Application; 

"Reference HWRC means the planning permission (including any associated planning 
agreement(s)) for the relevant Existing Remedial Facility as at the 
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Planning Permission" Commencement Date, as set out in Appendix 2; 

“Relevant Authority” means any court with the relevant jurisdiction and any local or supra 
national agency, local authority, inspectorates minister, ministry, 
official or public or statutory person of the Government of the United 
Kingdom or of the European Union; 

"Revised Project" means the Project as varied by the Revised Project Plan; 

“Revised Project Costs” means the adjustment to the Unitary Charge calculated in 
accordance with the provisions of clause 46 (Variations); 

“Revised Project Plan” means the Draft Revised Project Plan accepted by the Authority in 
accordance with paragraph 4.2.7(a); 

"Revised Project Plan 
Costs" 

the Revised Project Costs in respect of the Revised Project Plan; 

"Satisfactory Planning 
Permission"  

means a Planning Permission, together with any associated planning 
agreement or agreement with any Relevant Authority which is a 
permission for the subject of the Planning Application and does not 
impose on the Contractor by way of condition or other obligation any 
Onerous Conditions; 

"Unsatisfactory Planning 
Permission"  

means a Planning Permission which is not a Satisfactory Planning 
Permission; and 

“UPP Notice” means the notice served pursuant to paragraph 2.4.1. 

1. PLANNING PERMISSION  

1.1 Contractor to obtain Planning Permission 

1.1.1 The Contractor shall prior to the submission of any renewal or replacement of a 
Reference Planning Application in respect of each Existing Remedial Facility, 
issue a written notice to the Authority at least thirty (30) Working Days prior to 
the date of submission of such renewal or replacement of a Reference Planning 
Application. Unless the Contractor prior to the expiry of such thirty (30) Working 
Day period receives a written notice from the Authority requiring the Contractor 
not to submit any such renewal or replacement of a Reference Planning 
Application, the Contractor shall subject to the following provisions of this Part 2 
of Schedule 10:- 

(a) use All Reasonable Endeavours to obtain Satisfactory Planning 
Permissions to enable it to continue to deliver the Services at each Existing 
Remedial Facility; 

(b) in pursuing any Planning Permission, use All Reasonable Endeavours to 
obtain such Satisfactory Planning Permission at the relevant Existing 
Remedial Facility by the relevant Existing Remedial Facility Expiry Date; 

(c) implement the relevant Satisfactory Planning Permission:- 

(i) in accordance with the terms of the Agreement; and  

(ii) within the period of its validity and in accordance with its terms. 
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1.1.2 In the event that the Authority serves a written notice as set out above, the 
Contractor shall from the relevant Existing Remedial Facility Expiry Date be 
relieved from its obligation to provide the relevant part of the Services to the 
relevant Existing Remedial Facility and the Authority shall propose an Authority 
Change to remove on a permanent basis the relevant Existing Remedial Facility 
from the scope of the Project from such Existing Remedial Facility Expiry Date, 
and the Services required to be undertaken at the Existing Remedial Facility, 
from the scope of the Services. 

1.2 Not Used 

1.3 Supply of Information 

1.3.1 The Contractor shall within ten (10) Working Days of the end of each Contract 
Month, provide to the Authority:- 

(a) a written summary of the steps taken by the Contractor in that Contract 
Month in compliance with its obligations under paragraph 1.1; 

(b) a written summary of those steps which it anticipates taking in the following 
Contract Month in order to comply with its obligations under paragraph 1.1; 
and 

(c) a request that the Authority confirms whether in its opinion the Contractor 
has up to the date of such request complied with its obligations in 
paragraph 1.1 (Contractor to obtain Planning Permission) to use All 
Reasonable Endeavours to obtain a Satisfactory Planning Permission. 

1.3.2 Without limiting the Contractor's obligations under paragraph 1.1 the Authority 
shall within twenty (20) Working Days after receipt of the summary referred to in 
paragraph 1.3.1:- 

(a) either confirm in writing that in its opinion the Contractor is complying with 
its obligations in paragraph 1.1.1 to use All Reasonable Endeavours (in 
which case the Contractor shall, other than in respect of any prior failure to 
use All Reasonable Endeavours previously notified by the Authority to the 
Contractor be considered to have used All Reasonable Endeavours up until 
the date of the Contractor’s request pursuant to this paragraph 1.3.1 only); 
or  

(b) notify the Contractor of any steps taken or proposed to be taken by the 
Contractor as referred to in the summaries provided pursuant to paragraph 
1.3.1 which do not in the Authority's opinion constitute All Reasonable 
Endeavours to obtain a Satisfactory Planning Permission at the relevant 
Existing Remedial Facility; and 

(c) notify the Contractor of any further measures which it believes the 
Contractor should take in order to comply with its obligations under 
paragraph 1.1 (and the Contractor shall give due consideration to any such 
suggestions of the Authority), 

provided that:- 
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(d) a confirmation or notification provided by the Authority in accordance with 
paragraph 1.3.2(a) or (b) shall be solely based on the information provided 
to the Authority by the Contractor pursuant to paragraph 1.3.1; 

(e) if the Authority has failed to provide a confirmation or notification pursuant 
to paragraph 1.3.2(a) or (b) within twenty (20) Business Days of the 
Contractor’s request the Contractor shall be deemed to have a received 
confirmation in accordance with paragraph 1.3.2(a) above; and 

(f) in the event that any information subsequently comes to the attention of the 
Authority which suggests that the Contractor has failed to use All 
Reasonable Endeavours prior to the date of the Contractor’s request 
pursuant to paragraph 1.3.1 then any such written confirmation or deemed 
confirmation provided by the Authority pursuant to paragraph 1.3.1(a) shall 
be disregarded to the extent that such new information is relevant to such 
confirmation or deemed confirmation. 

1.4 Meaning of All Reasonable Endeavours 

For the purposes of this Part 2 of Schedule 10, "All Reasonable Endeavours" means 
that, having regard to the relevant Existing Remedial Facility and the relevant Existing 
Remedial Facility Expiry Date the Contractor shall in relation to the making of any 
Planning Application and in seeking to obtain a Satisfactory Planning Permission, subject 
to paragraphs 1.5 to 1.7 inclusive, incur such expenditure and do all other things 
reasonably necessary (including, subject to paragraphs 1.5 to 1.7 inclusive, the 
commencement and prosecution or defence of Proceedings in accordance with and 
subject to the provisions hereof) and in doing so shall exercise all proper care and skill to 
secure or procure the grant of a Satisfactory Planning Permission at the relevant Existing 
Remedial Facility. 

1.5 Planning Proceedings for the Existing Remedial Facilities 

If the relevant Planning Authority:- 

1.5.1 resolves to or is minded to grant a Planning Permission and that Planning 
Application is called-in by the Secretary of State under section 77 of the 
Planning Act; or 

1.5.2 refuses to grant a Planning Permission (including any refusal on any re-
determination of a Planning Application following the quashing of a decision to 
grant such Planning Permission) or there is a Deemed Refusal; or 

1.5.3 grants a Planning Permission which is not a Satisfactory Planning Permission in 
circumstances where the Authority and the Contractor agree (or are unable to 
agree and it is determined pursuant to clause 54 (Dispute Resolution)) that 
Proceedings may secure a Satisfactory Planning Permission; 

the Authority shall determine in its absolute discretion whether the Contractor shall 
pursue any Proceedings and the Contractor shall pursue or discontinue Proceedings as 
directed by the Authority in respect of such Planning Permission. 

1.6 Planning Costs for the New Facilities 

1.6.1 Subject to this paragraph 1.6 the Contractor shall meet the costs of making any 
Planning Application. 
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1.6.2 Subject to paragraph 1.6.3, the Authority shall reimburse the Contractor for 
ninety per cent (90%) of such third party costs associated with the pursuit of any 
Proceedings (the “Proceedings Costs”) reasonably incurred by the Contractor  
in carrying out its obligations under this Part 2 of Schedule 10, invoiced by the 
Contractor monthly in arrears. 

1.6.3 The Authority and the Contractor (both acting reasonably) shall agree on a 
monthly basis the Proceedings Costs which are to be incurred by the Contractor 
in carrying out its obligations under this Part 2 of Schedule 10.  Such 
Proceedings Costs  shall be separated into two (2) categories:- 

(a) those costs which are of a fixed value; and  

(b) those costs which are to be estimated (such estimate to include, where 
relevant, the underlying pricing bases such as hourly rates). 

 If agreement cannot be reached under this paragraph 1.6 either party may refer 
the matter for dispute resolution under clause 54 (Dispute Resolution). 

1.7 Costs awarded in Proceedings for an Existing Remedial Facility 

1.7.1 Any costs that are awarded to the Contractor in Proceedings shall be paid  in 
the proportions of 90:10 in favour of the Authority. 

1.7.2 Once Proceedings for all the Existing Remedial Facilities have been concluded, 
there shall be a reconciliation of all costs awarded in relation to all the 
Proceedings to reflect the allocation set out in this paragraph 1.7. 

2. PLANNING PERMISSION PROCESS 

2.1 Satisfactory Planning Permission for the Existing Remedial Facilities 

2.1.1 Where, on or before the relevant Existing Remedial Facility Expiry Date for an 
Existing Remedial Facility, the Contractor obtains:- 

(a) a Satisfactory Planning Permission for an Existing Remedial Facility; or 

(b) an Unsatisfactory Planning Permission in respect of which an Authority 
Notice of Change has been agreed and implemented to enable the 
Contractor to comply with the Unsatisfactory Planning Permission without 
being in breach of this Agreement and which:- 

(i) renders compliance with the relevant part of the Unsatisfactory 
Planning Permission unnecessary; or  

(ii) renders the Unsatisfactory Planning Permission a Satisfactory 
Planning Permission, 

it shall immediately proceed to implement the Satisfactory Planning 
Permission. 

2.2 As soon as reasonably practicable and in any event within fifteen (15) Working Days 
after issue of a Planning Permission for an Existing Remedial Facility, the Contractor 
shall provide to the Authority a copy of the Planning Permission and shall notify the 
Authority in writing whether or not the Contractor considers the Planning Permission is a 
Satisfactory Planning Permission. 
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2.3 Challenge Period 

Where, following the implementation of a Satisfactory Planning Permission by the 
Contractor, a challenge is instituted within the Challenge Period for such planning 
permission, the Authority shall indemnify and keep indemnified the Contractor for all 
costs, losses, expenses and liabilities reasonably and properly incurred up to the point at 
which such challenge is finally determined and the Contractor shall mitigate such costs, 
losses, expenses and liabilities provided that any indemnification of any costs, losses, 
expenses or liabilities shall be calculated on the basis that the Contractor should be left 
in no better or no worse position than it would have been in had such costs, losses, 
expenses or liabilities not arisen.  

2.4 Unsatisfactory Planning Permission for an Existing Facility 

2.4.1 If the Contractor considers that the Planning Permission for an Existing 
Remedial Facility is an Unsatisfactory Planning Permission it shall provide 
within ten (10) Working Days of the notice given pursuant to paragraph 2.2 to 
the Authority:- 

(a) full details of the grounds for such opinion; and 

(b) an indication of what action could be taken (if any) by the Contractor or the 
Authority to enable the Contractor to comply with the Planning Permission 
without being in breach of this Agreement and which would render it a 
Satisfactory Planning Permission or render compliance with the relevant 
part of such Unsatisfactory Planning Permission unnecessary including 
without limitation:- 

(iii) Proceedings; or 

(iv) the issue of an Authority Change Notice to vary the Services 
(including, for the avoidance of doubt the issue of an Authority 
Change Notice to remove on a permanent basis the relevant Existing 
Remedial Facility from the scope of the Project from such Existing 
Remedial Facility Expiry Date, and the Services required to be 
undertaken at the Existing Remedial Facility, from the scope of the 
Services); 

(the "UPP Notice"). 

2.4.2 If the Contractor fails to provide the UPP Notice within ten (10) Working Days 
after issue of the Planning Permission for an Existing Remedial Facility under 
paragraph 2.4.1, the said Planning Permission shall be deemed to be a 
Satisfactory Planning Permission.  

2.4.3 If:- 

(a) the Contractor notifies the Authority that the Planning Permission for an 
Existing Remedial Facility is a Satisfactory Planning Permission; or  

(b) such a Planning Permission is deemed to be a Satisfactory Planning 
Permission in accordance with paragraph 2.4.2, 

then the provisions of paragraph 2.1.1 shall apply accordingly. 
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2.4.4 If the Contractor notifies the Authority that the Planning Permission for the 
Existing Remedial Facility is an Unsatisfactory Planning Permission in 
accordance with paragraph 2.4.1 the Authority shall, within ten (10) Working 
Days of receipt of the UPP Notice, notify the Contractor in writing whether or not 
the Authority accepts that the Planning Permission for an Existing Remedial 
Facility is an Unsatisfactory Planning Permission and whether the Authority 
accepts the action indicated by the Contractor in the UPP Notice. 

2.4.5 If the Authority does not accept or does not notify the Contractor (in which case 
the Authority shall be deemed not to have accepted), within the time set out in 
paragraph 2.4.4 that the Planning Permission for an Existing Remedial Facility 
is an Unsatisfactory Planning Permission the matter may be referred at the 
instance of either Party for dispute resolution under clause 54 (Dispute 
Resolution) as to whether the Planning Permission for an Existing Remedial 
Facility is a Satisfactory Planning Permission or an Unsatisfactory Planning 
Permission. 

2.4.6 If the Authority accepts in accordance with paragraph 2.4.4 or it is determined 
pursuant to clause 54 (Dispute Resolution) that the Planning Permission for an 
Existing Remedial Facility is an Unsatisfactory Planning Permission and the 
Parties agree or it is determined that Proceedings will not be likely to secure a 
Satisfactory Planning Permission the Authority shall, subject to this paragraph 
2.4.6, within twenty (20) Working Days after it is accepted by the Authority 
pursuant to paragraph 2.4.4 or it is determined that a Planning Permission for 
an Existing Remedial Facility is an Unsatisfactory Planning Permission in 
accordance with paragraph 2.4.5, issue an Authority Notice of Change in 
respect of the  Services or other actions required to enable the Contractor to 
either:- 

(a) comply with the terms of the Planning Permission for an Existing Remedial 
Facility without being in breach of this Agreement; 

(b) render the Planning Permission a Satisfactory Planning Permission or 
render compliance with the relevant part of such Unsatisfactory Planning 
Permission unnecessary; or 

(c) remove on a permanent basis the relevant Existing Remedial Facility from 
the scope of the Project, and the Services required to be undertaken at the 
Existing Remedial Facility, from the scope of the Services. 

2.4.7 In the event that the Authority follows the course of action set out in paragraph 
2.4.6(b), the Authority shall reimburse the Contractor for all third party costs 
associated with the pursuit of the Planning Permission reasonably incurred by 
the Contractor. 

3. FAILURE TO OBTAIN SATISFACTORY PLANNING PERMISSION FOR AN EXISTING 
REMEDIAL FACILITY 

3.1    

3.1.1 At the earlier of:- 

(a) the date when the Parties reasonably conclude or it is determined in 
accordance with clause 54 (Dispute Resolution) that it will not be possible 



 

 
L:\Strong, Sarah\Shanks Environmental Information Regulations\Unaltered copies\Schedule 10 - Planning and Permitting Obligations - FINAL2.doc 

29 

to obtain a Satisfactory Planning Permission by the relevant Existing 
Remedial Facility Expiry Date; or 

(b) the Existing Remedial Facility Expiry Date; or  

(c) unless the Parties agree otherwise, the date at which Proceedings have 
been finally determined (including a successful challenge under paragraph 
2.3 above or any withdrawal of Proceedings) and a Satisfactory Planning 
Permission has not been obtained; 

then provided that:- 

(i) the Contractor has complied with its obligation under paragraph 1.1 
to use All Reasonable Endeavours to obtain a Satisfactory Planning 
Permission; or  

(ii) the Contractor has failed to comply with its obligation under 
paragraph 1.1 to use All Reasonable Endeavours to obtain a 
Satisfactory Planning Permission and either:- 

(A) the Authority has, pursuant to paragraph 1.3.2 notified the 
Contractor of any such failure and the Contractor has 
remedied the failure; or 

(B) the Authority has failed to notify the Contractor of any such 
failure pursuant to paragraph 1.3.2(e), 

subject to paragraph 3.1.2, the Contractor shall, within one (1) month of such 
date, propose a Revised Project Plan whereupon paragraph 3.2 (Revised 
Project Plan) shall apply. 

3.1.2 If the Authority serves written notice on the Contractor within ten (10) Working 
Days of the date determined under paragraph 3.1.1 stating that the Contractor 
is not required to propose a Revised Project Plan then the Contractor shall be 
relieved from its obligation to provide the relevant part of the Services to the 
relevant Existing Remedial Facility and the Authority shall propose an Authority 
Change to remove on a permanent basis the relevant Existing Remedial Facility 
from the scope of the Project, and the Services required to be undertaken at the 
Existing Remedial Facility, from the scope of the Services. 

3.2 Revised Project Plan 

3.2.1 If pursuant to paragraph 3.1 the Contractor is requested to propose a Revised 
Project Plan then the Contractor shall provide, in accordance with the provisions 
of this paragraph 3.2 (Revised Project Plan) a draft Revised Project Plan (“Draft 
Revised Project Plan”) in writing to the Authority within one (1) month of being 
requested to do so. 

3.2.2 In preparing the Draft Revised Project Plan the Contractor shall act in good faith 
and comply with Good Industry Practice with the objective of ensuring that it 
obtains best value for money for the Authority (taking into account all relevant 
circumstances including the requirement that the Contractor should be no worse 
off as a result of the implementation of the Revised Project Plan) when 
procuring any works, services, supplies, materials or equipment required in 
relation to the Revised Project.   
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3.2.3 The Draft Revised Project Plan shall set out:- 

(a) the proposed technical solution(s) for the Revised Project; 

(b) a project plan for the Revised Project covering the same or similar issues 
as the Services Delivery Plan insofar as such issues are relevant to the 
Revised Project; 

(c) the proposed length of time and programme for obtaining any Necessary 
Consents; 

(d) the Contractors opinion regarding the likelihood of being able to obtain the 
relevant Necessary Consents; 

(e) the interest(s) in land required for the Revised Project; 

(f) the Revised Project Plan Costs for the delivery of the Revised Project; 

(g) the Contractor's opinion as to the changes in the risk profile required as a 
result of the Revised Project; 

(h) details of the relief required by the Contractor from its obligations under the 
Agreement; 

(i) amendments required to the Contract and any Project Documents; 

(j) any impact of the Revised Project on the provision of the  Services other 
than those which are the subjects of the Revised Project Plan; 

(k) proposed acceptance tests for certification of completeness for any 
required works; 

(l) outline works, delivery plans and/or service delivery plans or any 
amendments to the existing Service Delivery Plans; 

(m) details of insurance arrangements required to cover any risks associated 
with the Revised Project Plan; 

(n) the Contractor's opinion as to the compliance with Legislation of the draft 
Revised Project Plan; 

(o) how the Contractor intends to finance the Revised Project Plan; and 

(p) what alternatives the Contractor will offer to member of the public to 
dispose of the Contract Waste that would otherwise have been disposed of 
at the relevant Existing Remedial Facility. 

3.2.4 The Contractor and the Authority shall during the period of two (2) months from 
the receipt by the Authority of the Draft Revised Project Plan discuss and seek 
to agree each and every element of the draft Revised Project Plan including:- 

(a) the provision of evidence that the Contractor has used All Reasonable 
Endeavours (including (where practicable) the use of competitive quotes) to 
oblige its Sub-Contractors to minimise any increase in costs and maximise 
any reduction in costs; 
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(b) demonstrating how any Capital Expenditure to be incurred or avoided is 
being measured in a cost effective manner, including showing that when 
such expenditure is incurred, foreseeable Changes in Law at the time have 
been taken account of by the Contractor; and 

(c) demonstrating that any expenditure that has been avoided, which was 
anticipated to be incurred to replace or maintain assets that have been 
affected by the Revised Project Plan, has been taken into account in the 
amount which in its opinion has resulted or is required under paragraph 
3.2.3(f). 

3.2.5 In any discussions which take place pursuant to paragraph 3.2.3(p) the 
Authority may:- 

(a) suggest modifications to the Draft Revised Project Plan provided that the 
Contractor shall not be obliged to take account of any such suggested 
modifications; or 

(b) require the Contractor to seek and evaluate competitive tenders for the 
relevant capital works. 

3.2.6 If the Contractor either accepts (such acceptance shall be at the sole discretion 
of the Contractor) any modifications suggested by the Authority or there are any 
amendments to the Draft Revised Project Plan following any competitive 
tenders for the relevant capital works in each case as arise pursuant to 
paragraph 3.2.3(p) then the Contractor shall, as soon as reasonably practicable 
following either the acceptance by the Contractor of any modifications or 
following the completion of any competitive tender, notify the Authority of any 
consequential changes to the Draft Revised Project Plan. 

3.2.7 The Authority shall by notice in writing to the Contractor within two (2) months of 
receipt of the Draft Revised Project Plan pursuant to paragraph 3.2.1 either:- 

(a) accept the Draft Revised Project Plan and the parties shall proceed to 
implement the Revised Project Plan in accordance with paragraph 3.3 
(Implementation of Revised Project Plan) and the parties shall execute 
such legal documentation as proposed by paragraph 3.2.3(i) to give effect 
to the Revised Project including the amendments to the Monthly Unitary 
Charge to reflect the Revised Project Plan Costs; or 

(b) reject the Draft Revised Project Plan provided that in the event that the 
Authority does not respond to such notice within the required time then the 
Authority shall be deemed to have rejected the Draft Revised Project Plan 
and in the case of rejection or deemed rejection the provisions of paragraph 
3.4 (Planning Failure) shall apply. 

3.3 Implementation of Revised Project Plan 

In the event that the Authority accepts the Revised Project Plan the Contractor shall 
implement the provisions of such Revised Project Plan in accordance with its terms. 

3.4 Planning Failure 

If the Authority rejects or is deemed to have rejected the Revised Project Plan pursuant 
to paragraph 3.2.7 then, from the relevant Existing Remedial Facility Expiry Date, the 
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Contractor shall be relieved from its obligation to provide the relevant part of the Services 
to the relevant Existing Remedial Facility and the Authority shall propose an Authority 
Change to remove on a permanent basis the relevant Existing Remedial Facility from the 
scope of the Project, and the Services required to be undertaken at the Existing 
Remedial Facility, from the scope of the Services. 

3.5 Compensation Event 

In the event that the Authority and the Contractor has failed by the relevant Existing 
Remedial Facility Expiry Date to propose an Authority Change removing the relevant 
Existing Remedial Facility from the scope of the Project under the circumstances set out 
in paragraphs 2.4.6(b), 3.1.2 or 3.4 then, from the relevant Existing Remedial Facility 
Expiry Date, then the Contractor shall not be obliged to provide the Services at the 
relevant Existing Remedial Facility from such Existing Remedial Facility Expiry Date but 
shall be under a continuing obligation to secure the Existing Remedial Facility and 
comply with all Legislation in respect thereto and, provided that the Contractor: 

3.5.1 has complied with its obligations under paragraph 1.1  above; and 

3.5.2 continues to comply with the obligation specified in this paragraph 3.5, 

it shall be entitled to claim a Compensation Event in relation to any Direct Losses 
incurred as a consequence of the closure of such facility. 
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SCHEDULE 10 - PLANNING AND PERMITTING OBLIGATIONS 

Appendix 1 – Reference EP 
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